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Agency Overview

Florida’s Medicaid program provides coverage for 2.5 million beneficiaries, representing 14
percent of the total population. The State’s Children’s Health Insurance Program (CHIP), Florida
KidCare, enrolls an additional 225,000 children. KidCare is a combination program, with some
portions of the program included as an expansion to Medicaid and other portions within a
separate stand-alone program. Approximately two-thirds of beneficiaries are enrolled in a
managed care program. The Agency for Health Care Administration (AHCA) administers
Florida’s Medicaid program and develops and carries out policies related to the Florida Medicaid
program. KidCare is administered by four partner agencies, including AHCA, the Department of
Children and Families, the Department of Health, and the Florida Healthy Kids Corporation.
AHCA also is the State Designated Entity for the statewide health information exchange (HIE)
network funded through the State Health Information Exchange Cooperative Agreement with the
Office of the National Coordinator for Health IT (ONC).

Project Background

Health information technology (health IT) activities have been active in Florida since then-
President Bush issued an executive order in 2004 calling for all Americans to have electronic
health records (EHRs) by 2014. In response to this executive order, then-Governor Jeb Bush
created the Governor’s Health Information Infrastructure Advisory Board to advance EHR
adoption in the State of Florida.

Florida’s initiative to create a single authorization form for the disclosure of health information
emerged from work conducted under the Health Information Security and Privacy Collaboration
(HISPC), an initiative funded by ONC and the Agency for Healthcare Research and Quality
(AHRQ). Under that project, Florida participated in two collaborative work groups, one
examining needs and opportunities for harmonizing State privacy law and a second aimed at
educating providers about the benefits of health IT and HIE. During this work, Florida’s legal
work group (tasked with examining the legal issues surrounding health IT and HIE) noted that
one of the major barriers to interoperable HIE was the “battle of the forms,” in which providers
each had their own form for patients to sign to authorize the disclosure of patient records. The



multitude of forms created confusion for providers who were unable to determine whether
another provider’s form met all of the requirements and increased burden on patients who faced
delays in the transmission and receipt of their medical records.

In response to this barrier, the Florida legislature passed a law in 2009, authorizing AHCA to
create universal authorization form(s) for the disclosure of patient records. '

Project Details

Under the Privacy Rule of the Health Insurance Portability and Accountability Act (HIPAA),
authorization is not required to release health records for treatment, payment, or health care
operations.” However, Florida law provides additional protections for certain categories of
information, such as mental health information, even when the information is being shared for
treatment purposes. Although AHCA had originally intended to create a single form, they
decided to create two forms: one that provides a single authorization to release all information in
the medical record to the named provider(s), and a second that allows patients to limit the
information that is disclosed and place other restrictions on use of the data.

The first form is a full authorization and allows for the disclosure of the entire record (Full
Disclosure form) to a provider for treatment of the patient.” This Full Disclosure form is
intended to meet the required standards for patient authorization required for disclosure of any
health information on the patient to a treating provider required by Florida State law and the
various Federal laws, including 42 C.F.R. Pt. 2 (federally funded substance abuse treatment
programs); Veterans Administration (which require specific consent to share sickle cell anemia
information); the Family Educational Rights and Privacy Act (FERPA) (records from
educational institutions that may contain health information on the student); HIPAA; and
HITECH." The second form that AHCA developed is an alternative authorization form
containing many options for specifying what individuals/organizations can see what portions of
the medical record and for what purpose(s) (Limited Disclosure form).

Pursuant to the legislation passed in 2009, the use of the form(s) is voluntary, but if a provider is
presented with the properly completed and signed form, he/she must accept the form and
disclose the data specified in the form.” In addition, use of the form provides some additional
liability protection for the provider related to improper disclosure. (It does not offer any
additional liability protection for medical malpractice.)

Currently, Medicaid providers can already access claims information through an online portal,
the Medicaid Health Information Network. AHCA requires that providers have a signed
authorization on file before accessing patient records via the portal. Medicaid providers will be

' The legislation creates Section 408.051, of the Florida Statutes.

* These terms are defined in the Privacy Rule at 45 CFR 164.501.

? The full version of the form is available online at
http://www.thin.net/PSresourceCtr/FLPSproject/FLconsentFinalFull060410.pdf

4 Psychotherapy notes, as defined in HIPAA, are not included in the Full Disclosure form, because of their special
requirements for disclosure in HIPAA and their limited usefulness to other providers in treatment of the patient.

> Florida Statute 408.051(4)(c).

% Florida Statute 408.051(4)(e) and (f).


http://www.fhin.net/PSresourceCtr/FLPSproject/FLconsentFinalFull060410.pdf

encouraged to use the Full Disclosure form, although it is not currently mandatory for them to do
SO.

In the planned statewide HIE network, AHCA will not be filtering data, because there is no
reliable way to parse data to ensure patient confidentiality of portions of records as would be
based on the patient’s disclosure limitation selection(s). For example, indications of a patient’s
mental health condition may be present in textual notes, rather than a diagnosis code field. With
the new Full Disclosure form, patients can determine which providers have access to their
information, but cannot filter that information based on type. Patients do have the option of
restricting records if the provider agrees under HIPAA and/or using the Limited Disclosure form
for certain providers.

AHCA encountered several challenges during the legislative and development process, including
unfamiliarity or real-world experiences with electronic HIE and how that might transform the
need for new forms and processes. In addition, some thought that a single entity would be
responsible for collecting the authorizations (rather than the providers at the point of care);
however, the simplicity of the Full Disclosure form was viewed as beneficial for electronic HIE
where a treating provider was looking up a patient’s history. There is a fair amount of
misunderstanding among providers related to the need for an authorization form due to the
treatment exemption under HIPAA, and a lack of recognition of the State law requirements that
are layered on top of the HIPAA requirements (in cases where State law preempts HIPAA).

As part of the rollout process, AHCA expects to offer provider education to ensure that providers
are fully aware of both Federal and State restrictions on the disclosure of health information.
Large providers (e.g., hospitals and integrated delivery networks) have indicated their support
and intent to use the Full Disclosure form due to the liability protections included in the statute
and the simplicity of the form.

Next Steps

Currently, AHCA is drafting a frequently asked questions document and plans to inform and
engage providers through their professional associations in fall/winter 2010 to announce the
availability of the forms. AHCA expects the rollout and deployment of the forms to be gradual as
provider awareness and participation in HIE both increase.

During the rule development process, AHCA received substantive feedback from providers, and
they expect to gain additional feedback as the form is rolled out in 2010 and 2011. AHCA has
already identified one area of the form that will need to be updated to reflect new guidance
issued by the Substance Abuse and Mental Health Services Agency (SAMHSA), which requires
an end date for any authorization related to records covered under 42 C.F.R. Pt. 2. The legal
work group will continue to monitor the need for additional revisions.

AHCA is also working on an agreement for participation in the planned statewide HIE network,
similar to the Data Use and Reciprocal Support Agreement (DURSA), which would allow the
exchange of clinical information across providers and hospitals. If Medicaid provides



information to the exchange, use of the Full Disclosure form or equivalent authorization form
would be required, except in medical emergencies.’

Lessons for Other Agencies

AHCA noted several key lessons learned that may be helpful to other agencies considering a
similar undertaking. First, they note the need for an extensive review of State law. HIPAA
compliance is a necessary but not sufficient condition—without consideration of applicable State
law—for meeting provider obligations for the appropriate use and disclosure of health records.

In addition, educating providers about the legal requirements (under both HIPAA and State law)
takes a significant amount of time. AHCA has created a Web site to serve as a resource to
providers. It includes a search tool for reviewing Florida law on the use and disclosure of
protected health information, the Florida Statutes Crosswalk Tool, to help providers identify
applicable laws and raise awareness of the requirements for patient authorization even as
applicable to records exchanged in the treatment of patients.

The educational offerings also need to address provider concerns about work load and
administrative burden. Providers will need to recognize that using the form can reduce work load
and administrative burden because the form is not subject to modification. Therefore, if they use
or receive the form, they can be confident that they or the requesting party are meeting all legal
requirements.

Additional Information

For additional information about this case study, please contact Medicaid-SCHIP-
HIT@ahrqg.hhs.gov or call 1-866-253-1627.

" Florida Statute 408.051(3) and 42 CFR Part 2 Section 2.51.
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